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INTEREST OF AMICUS CURIAE 1 

The Asian American Legal Defense and Education 
Fund (AALDEF), founded in 1974, is a national 
organization that protects and promotes the civil 
rights of Asian Americans.  By combining litigation, 
advocacy, education, and organizing, AALDEF works 
with Asian American communities across the country 
to secure human rights for all.  Asian Americans are 
the fastest-growing minority in the country with 
more than 19 million residents.  The issues presented 
in this case have a major impact on this growing 
population of new Americans.  

REASONS FOR GRANTING THE PETITION 

For nearly a half-century, Miranda v. Arizona, 384 
U.S. 436 (1966), has helped protect the rights 
afforded to criminal defendants by our Constitution.  
Under the Fifth Amendment, defendants of course 
have the right to remain silent when questioned by 
the police; anything a defendant says to the police 
may be used as evidence against him.  And a 
defendant has the right to have an attorney present 
for any questioning; if he cannot afford one, the 
attorney will be appointed for him. 

These well-worn principles existed long before 
Miranda.  But they are familiar to many Americans 
no doubt because of Miranda—which permits the 

                                                 
1 All parties have consented in writing to the filing of this 

amicus curiae brief more than 10 days prior to its due date.  No 
counsel for any party authored this brief in whole or in part, and 
no person or entity other than amicus curiae or its counsel made 
a monetary contribution to the preparation or submission of this 
brief. 
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prosecution to use a defendant’s statements given in 
custody only if the defendant was first advised of the 
above rights.  Indeed, Miranda warnings have 
become a part of this country’s popular culture.  Any 
fan of Law & Order can recite them by heart. 

But to a growing segment of our population, 
Miranda warnings are anything but rote.  Many 
immigrants hail from countries where the rights 
embodied in Miranda are utterly foreign.  And for 
many immigrants, English is a second (or third) 
language, if they even speak it at all.  These 
Americans are no less entitled to the protections of 
Miranda.  But courts cannot and should not turn a 
blind eye to such a defendant’s personal background 
when assessing whether the police used “procedural 
safeguards effective to secure the privilege against 
self-incrimination.”  Miranda, 384 U.S. at 444 
(emphasis added). 

As this Court recently reiterated, “[t]he main 
purpose of Miranda is to ensure that an accused is 
advised of and understands the right to remain silent 
and the right to counsel.”  Berghuis v. Thompkins, 
560 U.S. 370, 383 (2010) (emphasis added).  The 
defendant’s understanding of his rights must be 
measured through the “totality of the circumstances,” 
which must “reveal” a “full awareness of both the 
nature of the right being abandoned and the 
consequences of the decision to abandon it” in order 
for “a court [to] properly conclude that the Miranda 
rights have been waived.”  Moran v. Burbine, 475 U.S. 
412, 421 (1986)) (emphasis added); accord Berghuis, 
560 U.S. at 382-83.  This means that a court 
assessing a Miranda waiver must consider “the 
particular facts and circumstances surrounding th[e] 
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case, including the background, experience, and 
conduct of the accused.”  Edwards v. Arizona, 451 
U.S. 477, 482 (1981) (emphasis added) (quoting 
Johnson v. Zerbst, 304 U.S. 458, 464 (1938)); accord 
North Carolina v. Butler, 441 U.S. 369, 374 (1979).  
“The totality approach permits—indeed, it 
mandates—inquiry into all the circumstances 
surrounding the interrogation,” including the 
defendant’s “age, experience, education, background, 
and intelligence,” with courts having “the necessary 
flexibility to take” any “special concerns” into account.  
Fare v. Michael C., 442 U.S. 707, 725 (1979) 
(emphasis added). 

As the petition explains, the Colorado Supreme 
Court misunderstood and misapplied these standards 
when holding that Petitioner had waived his 
Miranda rights, and the Tenth Circuit compounded 
these errors by denying Petitioner relief under 28 
U.S.C. § 2254.  See Pet. at 15-19.  These courts paid 
little more than lip service to this Court’s “mandate[]” 
that Petitioner’s background and personal 
circumstances be considered when determining 
whether his Miranda waiver was valid.  Fare, 442 
U.S. at 725. 

Petitioner came to the United States from Saudi 
Arabia at age 17, unable to speak or understand 
English.  See Pet. at 6.  Although he developed a 
limited understanding of English (equivalent to that 
of a fifth-grader), the concept of Miranda rights 
remained foreign to him, “as it would be to most 
Saudis.”  Pet. at 7 (quoting Pet. App. at 104a).  That 
is not to say Petitioner was incapable of 
understanding (and, thus, validly waiving) his 
Miranda rights; indeed, he later exercised those 
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rights after they were fully and carefully explained to 
him a few hours later.  But this subsequent 
invocation only underscores how the police’s initial, 
18-second advisement, read from a form without any 
pauses, was not sufficient to give Petitioner “full 
awareness” of his Miranda rights—thus rendering 
his initial waiver invalid. 

The role of English proficiency and cultural 
differences in the Miranda analysis is no small 
matter.  As the petition notes, huge and increasing 
numbers of Americans were born in other countries, 
many of which have legal systems unlike our own.  
See Pet. at 21.  In addition, an enormous number of 
foreign languages are spoken in the United States, 
with more Americans than ever speaking such 
languages at home.  See Pet. at 21-22. 

Moreover, as explained below, millions of the 
Americans who speak foreign languages have a 
limited understanding of English.  And many of these 
individuals hail from countries where nothing like 
Miranda exists.  This underscores how important it 
is that courts use a properly calibrated analysis when 
analyzing Miranda waivers from defendants who 
speak English poorly or are from countries where 
Miranda is a foreign concept.  This Court’s review 
will bring much-needed clarity to how courts should 
handle such situations. 

I. A SIGNIFICANT, GROWING PORTION OF 
THE U.S. POPULATION DOES NOT SPEAK 
ENGLISH WELL. 

As the petition highlights, the United States has 
become incredibly multilingual.  Over 350 languages 
are spoken in the United States, and well over 50 
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million Americans speak a foreign language at home.  
See Pet. at 21-22.  One might assume that, because 
they live in the United States, most of these 
individuals are also fluent in English.  Not so.  In fact, 
many of these people do not speak English well. 

In 2011, for example, approximately 60.6 million 
people in the United States spoke a language other 
than English at home.  See U.S. Census Bureau, 
Language Use in the United States: 2011, at 3 (Aug. 
2013), available at https://www.census.gov/prod/2013
pubs/acs-22.pdf.  Nearly 40% of these individuals 
could not speak English “very well,” id., such that 
they may have “require[d] materials and instructions 
in another language in order to vote or secure basic 
services.”  Paul Siegel, Elizabeth Martin & Rosalind 
Bruno, U.S. Census Bureau, Language Use and 
Linguistic Isolation:  Historical Data and 
Methodological Issues, at 2 (Feb. 12, 2001); see also 
Language Use in the United States, supra, at 1.  
Moreover, 22.4% of the 60-plus million individuals 
not speaking English at home—which is roughly 13.6 
million people—spoke English either “not well” or 
“not at all.”  See Language Use in the United States, 
supra, at 3.  Many, if not most, of these individuals 
would surely struggle to comprehend Miranda 
warnings delivered as they were to Petitioner:  rapid-
fire, without a break, and read from a form. 

These fluency statistics are a well-settled, widely 
used measure of English proficiency.  See id. at 4.  
Indeed, the government uses this exact data 
(measured by locality) for purposes such as 
determining where language-assistance services are 
needed under the Voting Rights Act and allocating 
federal funding for programs teaching English 
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proficiency.  See id. at 1.  If anything, these figures 
(because they rely on self-reporting) may overestimate 
the population’s English-speaking abilities—
suggesting that even more Americans than reported 
by the Census Bureau struggle with English and may, 
in turn, also have difficulty with a terse, quick 
Miranda warning.  See Siegel, Martin & Bruno, 
supra, at 7. 

This Miranda problem is likely to only increase in 
importance over time.  Since 1980, the number of 
people in the United States speaking a language 
other than English at home has more than doubled.  
See Hyon B. Shin & Jennifer M. Ortman, U.S. 
Census Bureau, Language Projections: 2010 to 2020, 
at 1 (Apr. 21, 2011), available at 
https://www.census.gov/hhes/socdemo/language/data/
acs/Shin_Ortman_FFC2011_paper.pdf.  That number 
is projected to only continue to increase.  Id. at 5; see 
also id. at tbl. A-2. 

The federal courts have witnessed this spike in 
multilingualism and corresponding reduction in 
English proficiency first-hand.  Federal law requires 
a court to use an interpreter when a party “speaks 
only or primarily a language other than the English 
language . . . so as to inhibit such party’s 
comprehension of the proceedings or communication 
with counsel or the presiding judicial officer.”  28 
U.S.C. § 1827(d)(1)(A).  The annual usage of such 
interpreters increased by over 70% from 2000 to 
2013. 2   And this increase cannot be ascribed to 
                                                 

2  See Administrative Office of the U.S. Courts, Annual 
Report 2014 (reporting interpreter usage in 2013), available at 
http://www.uscourts.gov/statistics-reports/initiatives-annual-
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growing caseloads; the same period saw less than a 
10% rise in the number of cases filed in the district 
courts. 3   The increasing multilingualism of the 
United States is thus being directly felt in our 
courtrooms—and there is no reason to think that 
police interrogation rooms are any different. 

In short, then, Petitioner’s plight is likely to be an 
increasingly common story.  A large and growing 
number of individuals in the United States speak 
English poorly and may not understand Miranda 
warnings when the police are not mindful of their 
language barriers.  Courts must adequately account 
for this when considering Miranda waivers if that 
decision is to retain its force and vitality as a bulwark 
of defendants’ Fifth Amendment rights.  This Court’s 
review will bring much-needed clarity to this 
important area of federal law. 

II. MANY U.S. IMMIGRANTS HAIL FROM 
COUNTRIES LACKING THE RIGHTS 
PROTECTED BY MIRANDA. 

The need to account for defendants’ backgrounds 
under Miranda becomes all the more important when 

 
(continued) 
 
report-2014; Administrative Office of the U.S. Courts, 2000 
Report of the Director, at 13 (reporting interpreter usage in 
2000), available at http://issuu.com/uscourts/docs/annualreport
2000. 

3  See Administrative Office of the U.S. Courts, Judicial 
Facts and Figures 2013, at tbl. 6.1 (reporting district court 
caseloads from 1990 through 2013), available at 
http://www.uscourts.gov/statistics/table/61/judicial-facts-and-
figures/2013/09/30. 
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one considers that many immigrants to the United 
States come from countries where there is nothing 
like Miranda or the Fifth Amendment.  In Saudi 
Arabia, for example, someone cannot refuse to talk to 
the police, and the punishment for a crime is largely 
dictated by the victim’s family:  a cultural gap that 
was plainly evident in how Petitioner reacted to the 
police’s pro forma Miranda warning.  See Pet. at 7.  
But Saudi Arabia is not alone in its failure to 
recognize rights protected by the Fifth Amendment. 

In China, for example, there is no right to remain 
silent or right to counsel during an interrogation.  
Instead, Chinese law “explicitly requires that a 
‘criminal suspect shall answer the questions put by 
the investigation personnel’ and allows advice from 
defense counsel only after interrogation has taken 
place.”  Erik Luna, A Place for Comparative Criminal 
Procedure, 42 Brandeis L.J. 277, 317 (2004).  With 
“no right to refuse questioning,” no “privilege against 
self-incrimination,” and a practice of “police 
interrogations [being] conducted in secret during 
lengthy periods in which suspects are held 
incommunicado,” the Chinese system is a far cry from 
our own.  Ira Belkin, China’s Tortuous Path Toward 
Ending Torture in Criminal Investigations, 24 Colum. 
J. Asian L. 273, 280 (2011).  An officer administering 
a Miranda warning to a suspect from China with 
poor English would surely need to exercise more care 
than when doing the same with an English-speaking 
suspect born and raised in the United States. 

Many Latin American countries also lack rights 
protected by Miranda.  For example, although the 
right to counsel is widely recognized in Latin America, 
it is “often” not triggered until “the beginning of trial.”  
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James L. Bischoff, Reforming the Criminal Procedure 
System in Latin America, 9 Tex. Hisp. J. L. & Pol’y 27, 
40 (2003).  And even in Latin American countries 
where the right to counsel attaches earlier, it often is 
not respected by the police.  See, e.g., U.S. Dep’t of 
State, Country Reports on Human Rights Practices:  
Ecuador § 1(d) (2014); U.S. Dep’t of State, Country 
Reports on Human Rights Practices:  Honduras § 1(d) 
(2014); U.S. Dep’t of State, Country Reports on 
Human Rights Practices:  Mexico § 1(d) (2014); U.S. 
Dep’t of State, Country Reports on Human Rights 
Practices:  Venezuela § 1(d) (2014).  Individuals from 
these and similar countries may not realize how 
much earlier the right to counsel attaches in the 
United States—or, put differently, that the right is 
effective immediately—when receiving a Miranda 
warning like the one at issue here. 

The right to remain silent is also far from 
universal.  The right exists in France, for example, 
but does not extend to initial police interrogations.  
See Jeffrey K. Walker, A Comparative Discussion of 
the Privilege Against Self-Incrimination, 14 N.Y.L. 
Sch. J. Int’l & Comp. L. 1, 19 (1993).  In Germany, 
the Netherlands, and Norway, the right to remain 
silent also exists, but suspects are often purposefully 
not advised of it (for which there is no penalty).  Id. 
at 22-25.  And, in Japan, “law enforcement has 
traditionally been quite hostile to the privilege,” 
similarly without penalty.  Id. at 26. 

Of course, immigrants from these countries will 
generally be able to understand Miranda warnings 
and their rights under the Fifth Amendment.  But 
such individuals may naturally be slower on the 
uptake when advised of rights new to them—



10 

 

particularly if they are part of the sizable U.S. 
population less comfortable with English.  A 
defendant’s cultural background, like his language 
ability, is accordingly an essential element of the 
Miranda waiver analysis.  By all but ignoring this 
factor with Petitioner, the Tenth Circuit 
substantially weakened Miranda’s protections for 
those individuals who are perhaps least likely to be 
aware of their rights under the Fifth Amendment, 
and for whom Miranda may thus matter the most.  
This Court should not let that decision stand. 

CONCLUSION 

For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 
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