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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------X     
HUI L. CHEN, GUO Z. WU, TAK S.        :   
CHENG, BI X. YANG, MEI F. HE,           : 
XIU Y. GUO, JIAN Z. LUO, HUI LIN,     : 
LONG FANG, XIAO H. ZHENG,              :    10 Civ. 5288 (PAC) 
ZHONG LI, JUN ZHANG, MING HO,     : 
XIU H. JIANG, XIAO Z. ZHANG,            :   ORDER 
SKY WONG, WU C. CAO,            : 
SHOU F. LAM, OY K. KWAN, ZHEN     :    
Z. WU, SHAO J. NG, and YAN X. LIN,    : 

            : 
 Plaintiffs,          : 
                     : 
-against-           : 

                                                                     :                            
TYT EAST CORP., JIN HUA                    :  
RESTAURANT INC., and                          : 
MICHAEL LAM,                                        :  
                                                                     : 
                                   Defendants.               : 
----------------------------------------------------X 
 
HONORABLE PAUL A. CROTTY, United States District Judge: 

 Plaintiffs worked as waiters, waitresses, bussers, and dim sum sellers at Jin Hua 

Restaurant, Inc. (“Jin Hua”) from September 1, 2009 through April 22, 2010.  They contend that 

Jin Hua, along with its parent company, TYT East Corp. (“TYT”), and Michael Lam 

(collectively “Defendants”) failed to pay them minimum wage and overtime in violation of the 

Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., and the New York Labor Law, N.Y. Lab. 

Law §§ 650 et seq.  On July 5, 2011, Plaintiffs and Defendant TYT each moved for summary 

judgment on the issue of whether an employment relationship existed between Plaintiffs and 

TYT.  Plaintiffs also assert that Defendants were not entitled to claim the FLSA tip credit, and 

that the Court should grant summary judgment for Plaintiffs on their overtime claims.  For the 

reasons discussed below, the Court grants summary judgment for Plaintiffs and denies 
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Defendants’ motion for summary judgment. 

BACKGROUND 

 TYT was founded in approximately 2003 and engaged in various businesses, including 

money lending.  (Pl’s 56.1 ¶ 1.)  In October 2008, TYT leased property at 35-37 East Broadway 

in Manhattan, and intended to sublease the space to a restaurant.  (Id. ¶ 6; Declaration of 

Matthew B. Rowland (“Rowland Decl.”), Ex. F.)  The space was previously occupied by Nice 

Restaurant, which closed on May 17, 2007 following labor union protests over alleged minimum 

wage violations.  (Pl’s 56.1 ¶ 16; Rowland Decl., Ex. W, ¶ 30.)   

On April 6, 2009, TYT hired Michael Lam, the father-in-law of TYT secretary and 

shareholder David Gao, to serve as CEO of TYT’s “Restaurant Department.”  (Rowland Decl., 

Ex. K, at TYT 000026.)  Rather than subleasing the space at 35-37 East Broadway to a third 

party, TYT subsequently decided to open its own restaurant, and on April 13, 2009, the company 

founded Jin Hua Restaurant, Inc. (the “Restaurant”) and made Lam its CEO.  (Id., Ex. G, Ex. K, 

at TYT 000028.)   As CEO, Lam was responsible for “the administration and daily operation of 

Jin Hua Restaurant.”  (Id., Ex. K, at TYT 000028.)  TYT’s shareholders owned 100% of Jin Hua.  

(Pl’s 56.1 ¶ 11.)  Jixiong Ni (“Ni”), TYT’s chairman, testified that Jin Hua neither established a 

separate board of directors, nor held independent shareholder meetings.  (Id. ¶¶ 12, 36.)  TYT 

subleased space to the Restaurant at 35-37 East Broadway but did not collect rent from Jin Hua.  

(Id. ¶ 13.)  In preparation for the Restaurant’s opening on September 1, 2009, Ni oversaw 

renovations to the space.  (Id. ¶ 15.)  TYT also purchased the Restaurant’s stoves, tables, chairs, 

utensils, and other equipment.  (Id. ¶ 14.)  Prior to the opening of the Restaurant, Ni also had 

discussions with restaurant workers union officials to avoid potential labor disputes.  (Id. ¶ 16.) 

After the Restaurant opened on September 1, 2009, TYT’s shareholders and officers 
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managed different aspects of Jin Hua.  For example, Ni testified in his deposition that TYT’s 

board sent board members David Gao and Chen Hua1 to “assist with the work” at the Restaurant.  

(Rowland Decl., Ex. A, at 27:9-13.).  Ni also testified that TYT shareholder and secretary Yi Qiu 

Lin served as Jin Hua’s purchasing manager, and Yan Yu Liu, another TYT shareholder, served 

as the Restaurant’s assistant general manager from September through December, 2009.  (Pl’s 

56.1 ¶¶ 25-26.)  Plaintiff Xiao Z. Zhang testified that when the Restaurant initially opened, 

paychecks were not yet ready, and Chen Hua “came in and paid us with cash.”  (Rowland Decl., 

Ex. P, at 45:8-11.)  Zhang also stated that Yan Yu Liu, Chen Hua, and TYT shareholder Hang 

Zhu supervised Jin Hua employees and checked the Restaurant’s books and records.  (Rowland 

Decl., Ex. PP, ¶¶ 4-10.)  In addition, the Restaurant shared basement storage space with the 

Yummy Yummy bakery, a subsidiary of TYT.  (Pl’s 56.1 ¶ 37.) 

Jin Hua soon became unprofitable, and TYT’s relations with Michael Lam deteriorated.  

After the Restaurant lost approximately $570,000 over a five-month period, TYT’s shareholders 

decided to close Jin Hua.  (Id. ¶ 45.)  On March 12, 2010, TYT formally terminated its 

relationship with Michael Lam.  (Id. ¶¶ 39-40.)  During a shareholders’ meeting on April 16, 

2010, TYT named Yi Qiu Lin, TYT’s corporate secretary and shareholder, as the new CEO of 

Jin Hua with responsibility for winding down the business.  (Rowland Decl., Ex. I.)  When the 

Restaurant closed on April 22, 2010, Jin Hua’s employees had not yet been paid for between one 

and three pay periods.  (Pl’s 56.1 ¶ 49.)  TYT posted signs at the Restaurant’s location informing 

Jin Hua’s staff to register for unpaid wages in person.  (Id. ¶ 50.)  On April 20, 2010, TYT sued 

Lam in state court alleging breach of his employment contract, corporate mismanagement, and 

breach of fiduciary duty.  (Rowland Decl. Ex. K.)  Plaintiffs filed this action shortly thereafter, 

on July 12, 2010.  
                                                 
1 Chen Hua is alternatively referred to as “Hua Chen” in the parties’ submissions. 
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During Plaintiffs’ employment at Jin Hua, most were paid base wages of between $5.50 

per hour and $7.00 per hour, and between $8.25 and $10.50 for each overtime hour worked.  (Id. 

¶¶ 52-56.)  Five Plaintiffs were employed as dim sum sellers, and received between $8.10 and 

$10.00 per hour and between $13.13 and $15.00 per hour of overtime.  (Id. ¶¶ 57-59.)  Plaintiffs 

contend that no one at TYT or Jin Hua informed them about applicable minimum wage laws, and 

Ni testified at his deposition that he did not know whether Plaintiffs ever received this 

information.  (Id. ¶ 60.) 

DISCUSSION 

 A.   Standard of Review 

Summary judgment may be granted where “there is no genuine issue as to any material 

fact and that the movant is entitled to judgment as a matter of law.”  Fed.R.Civ.P. 56(c).  A fact 

is material if it “might affect the outcome of the suit under governing law.”  Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 248 (1986).  The moving party bears the initial burden of producing 

evidence on each material element of its claim or defense demonstrating that it is entitled to 

relief.  See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). “In moving for summary 

judgment against a party who will bear the ultimate burden of proof at trial, the movant’s burden 

will be satisfied if he can point to an absence of evidence to support an essential element of the 

nonmoving party’s claim.”  Goenaga v. March of Dimes Birth Defects Found., 51 F.3d 14, 18 

(2d Cir.1995). 

Once the moving party has made an initial showing that no genuine issue of material fact 

remains, the nonmoving party may not refute this showing solely by means of “[c]onclusory 

allegations, conjecture, and speculation,” Niagara Mohawk Power Corp. v. Jones Chem., Inc., 

315 F.3d 171, 175 (2d Cir.2003) (internal citations and quotations omitted), but must instead 
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present specific admissible evidence in support of its contention that there is a genuine dispute as 

to material facts.  Fed.R.Civ.P. 56(e).  The Court resolves all ambiguities and draws all factual 

inferences in favor of the nonmovant, but “only if there is a ‘genuine’ dispute as to those facts.”  

Scott v. Harris, 550 U.S. 372, 380 (2007) (citing Fed. R. Civ. P. 56(c)).  “[W]here the record 

taken as a whole could not lead a rational trier of fact to find for the nonmoving party, there is no 

‘genuine issue for trial.’”  Id. 

 B.    Employer Status under FLSA 

 The FLSA defines “employer” as including “any person acting directly or indirectly in 

the interest of an employer in relation to an employee.”  29 U.S.C. § 203(d).  “An entity 

‘employs’ an individual under FLSA if it ‘suffer[s] or permit[s]’ that individual to work.  Zheng 

v. Liberty Apparel Co. Inc., 355 F.3d 61, 66 (2d Cir. 2003) (quoting 29 U.S.C. § 203(g)).  The 

Supreme Court has emphasized the “expansiveness” of FLSA’s definition of employer.  Falk v. 

Brennan, 414 U.S. 190, 195 (1973).  The broad definition helps to expand FLSA beyond 

common law master-servant relationships and give effect to the remedial purposes of the Act.  

Barfield v. New York City Health & Hospitals Corp., 537 F.3d 132, 141 (2d Cir. 2008) (citing 

cases).   

 To determine employer status under FLSA, courts assess the “economic reality” of an 

employment situation by applying “a nonexclusive and overlapping set of factors.”  Id. at 143 

(quoting Zheng v. Liberty Apparel Co., 355 F.3d 61, 75-76 (2d Cir. 2003).  Plaintiffs argue, 

however, that TYT is liable as a corporate parent under the “integrated enterprise” or “single 

employer” doctrine.  See Radio & Television Broadcast Techs. Local 1264 v. Broadcast Serv. of 

Mobile, Inc., 380 U.S. 255, 256 (1965) (per curiam).   
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 1.   Integrated Enterprise / Single Employer Doctrine 

Four factors determine when a corporate parent and subsidiary represent a single, 

integrated enterprise subject to joint liability for employment-related acts.  The factors include: 

“(1) interrelated operations, (2) common management, (3) centralized control of labor relations, 

and (4) common ownership.”  Murray v. Miner, 74 F.3d 402, 404 (2d Cir. 1996).  “To 

demonstrate single employer status, not every factor need be present, and no particular factor is 

controlling.”  Lihli Fashions Corp., Inc. v. NLRB, 80 F.3d 743, 747 (2d Cir. 1996) (citation 

omitted).  Although the single employer determination “depends on all the circumstances of the 

case,” id., control of labor relations is the central concern.  Murray, 74 F.3d at 404.  This 

emphasis reflects “the policy underlying the single employer doctrine [of] the fairness of 

imposing liability for labor infractions where two nominally independent entities do not act 

under an arm’s length relationship.”  Id. at 405. 

The single employer test has been applied to determine corporate parent liability in the 

context of other employment and labor statutes.  See Levine v. Reader’s Digest Ass’n, Inc., 347 

Fed.Appx. 602, 603 (2d Cir. 2009) (Age Discrimination in Employment Act); Lihli, 80 F.3d at 

747 (National Labor Relations Act); Cook v. Arrowsmith Shelburne, Inc., 69 F.3d 1235, 1241 

(2d Cir. 1995) (Title VII).  The Second Circuit has not yet spoken, however, on whether the 

integrated enterprise / single employer doctrine applies to hold a parent company liable as an 

employer for violations of the FLSA.2  Given the shared policy concerns underlying the single 

employer doctrine and the FLSA, however, it is appropriate to apply the doctrine in this case.3   

                                                 
2At least one district court in this Circuit has suggested that the integrated enterprise doctrine may apply in the FLSA 
context.  In Addison v. Reitman Blacktop, Inc., No. 10 Civ. 1435(ADS)(ARL), 2011 WL 4336693, at *10 
(E.D.N.Y. Sept. 9, 2011), a decision issued after the close of briefing in this case, the court allowed plaintiffs to 
amend their complaint and assert FLSA claims against a corporate parent on an integrated enterprise theory of 
employer liability.   
3 Defendant relies on Carner v. MGS-576 5th Avenue Inc., 992 F. Supp. 340 (S.D.N.Y. 1998), to support its 
argument that the Court should not apply the single employer doctrine.  That case concerned whether entity 
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 Plaintiffs have established that TYT is liable as an employer under the single employer 

doctrine.  With respect to the first factor, the record shows that Ni, the chairman of TYT’s board 

of directors, personally oversaw the renovations of the restaurant space at 35-37 East Broadway, 

and that TYT purchased equipment and fixtures for Jin Hua.  The Restaurant also shared 

basement storage space with the Yummy Yummy bakery, an entity owned and operated by TYT.  

Ni testified that TYT also subleased the first and second floors of 35-37 East Broadway to Jin 

Hua, but that TYT ultimately did not require Jin Hua to pay a security deposit for the space and 

never collected rent from Jin Hua.  TYT and Jin Hua also held joint shareholder meetings, 

further suggesting interrelated operations. 

TYT also controlled Jin Hua’s labor relations.  Ni testified that before he signed the 

contract for 35-37 East Broadway, he had discussions with the restaurant workers’ union to 

prevent labor disputes and to allow the Restaurant to open.  Significantly, TYT hired Lam, a 

TYT board member, to manage the Restaurant, hire its employees, and supervise Plaintiffs.  Ni 

testified that on several occasions, he told Lam that it was necessary to obey the labor laws and 

pay Jin Hua employees minimum wage.  Furthermore, when the Restaurant first opened but did 

not yet have a bank account, TYT board members David Gao and Chen Hua distributed wages in 

cash to the Restaurant employees.   

The record shows that TYT and Jin Hua also shared common management.  Lam, a TYT 

director, oversaw daily operations at Jin Hua until Ni terminated him on March 12, 2010 and 

replaced Lam with Yi Qiu Lin, TYT’s corporate secretary.  Other TYT shareholders, including 

                                                                                                                                                             
defendants were a single employer within the meaning of ERISA and COBRA.  992 F. Supp. at 350.  The district 
court observed that when the Second Circuit applied the single employer test in Cook, it did so in the Title VII 
context; “ERISA and COBRA are not mentioned.”  Id.  The court also declined to extend the single employer 
doctrine to those statutes “particularly given the limited definition of employer under ERISA and COBRA as 
compared to the broader definitions found under NLRA and Title VII.”  Id.  That concern does not apply here, 
where FLSA contains “the broadest definition [of ‘employ’] that has ever been included in any one act.”  Zheng, 355 
F.3d at 69 (internal quotation omitted).   
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Yan Yu Liu and Hang Zhu, also served as managers at the Restaurant.  Plaintiff Xiao Z. Zhang 

also asserts that Hang Zhu supervised security personnel who prevented Plaintiffs and other Jin 

Hua employees from entering the premises when TYT closed the Restaurant on April 22, 2010.  

The fourth factor, common ownership and financial control, is also satisfied here, as TYT’s 

agreement with Lam establishes that TYT’s shareholders owned 100% of Jin Hua.  Accordingly, 

there is sufficient evidence in the record to grant summary judgment for Plaintiffs and hold TYT 

liable under the single employer doctrine. 

2.   Economic Reality Test 

Even if the single employer doctrine does not apply, summary judgment for Plaintiffs is 

still appropriate here because TYT is liable as an employer under the economic reality test.  In 

Carter v. Dutchess Community Coll., 735 F.2d 8 (2d Cir. 1984), the Second Circuit set forth a 

four factor test to determine when an entity exercises sufficient formal control over a worker to 

be considered an employer under FLSA.  These factors examine “whether the alleged employer: 

(1) had the power to hire and fire employees, (2) supervised and controlled employee work 

schedules or conditions of employment, (3) determined the rate and method of payment, and (4) 

maintained employment records.”  Id. at 12.  The Carter “economic reality” test should be based 

on “all the circumstances . . . so as to avoid having the test confined to a narrow legalistic 

definition.”  Herman v. RSR Sec. Servs. Ltd., 172 F.3d 132, 139 (2d Cir. 1999) (emphasis in 

original).  Furthermore, employer status under FLSA “does not require continuous monitoring of 

employees, looking over their shoulders at all times, or any sort of absolute control of one’s 

employees.”  Id. at 139. 

Here, the Carter factors show that TYT served as Plaintiffs’ employer under FLSA.  TYT 

concedes that it hired Lam to manage the Restaurant, hire its employees, and supervise Plaintiffs.  
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TYT subsequently replaced Lam with Yi Qiu Lin, TYT’s corporate secretary, as the Restaurant’s 

manager.  The hiring of managerial staff strongly indicates control.  See Herman, 172 F.3d at 

140 (finding employer status where chairman hired management staff, as opposed to FLSA 

plaintiffs).  TYT directors David Gao and Hua Chen also paid the Restaurant employees’ initial 

wages in cash, further demonstrating TYT’s employer status.  See Torres v. Gristede’s Operating 

Corp., No. 04 Civ. 3316, 2011 WL 4571792, at *2 (S.D.N.Y. Sept. 9, 2011) (finding defendant 

CEO of parent company qualified as employer under FLSA where defendant signed class 

members’ paychecks).  Furthermore, in exercising its power, TYT ultimately closed the 

Restaurant, and advised Plaintiffs and other Restaurant employees to register for their unpaid 

wages.  Although there is no evidence that TYT maintained Jin Hua’s employment records, “that 

this fourth factor is not met is not dispositive.”  Herman, 172 F.3d at 140.  The totality of these 

circumstances shows that TYT had operational control over Jin Hua and may be held liable as 

Plaintiffs’ employer. 

C.   Minimum Wage, Overtime, and Tip Credit 

Plaintiffs contend that they are entitled to summary judgment on their minimum wage 

claims because they were paid below the statutory minimum wage of $7.25 per hour for each 

regular hour that they worked at Jin Hua.  Plaintiffs also assert that Defendants failed to properly 

calculate and pay Plaintiffs appropriate overtime for the hours they worked in excess of forty 

hours per week, as required by 29 U.S.C. § 207(a)(1) and New York law.  Defendants do not 

dispute that payroll records show that from September 1, 2009 through April 22, 2010, Plaintiffs 

were paid between $5.50 per hour and $7.00 per hour, and between $8.25 and $10.50 for each 

overtime hour worked.4  (Pl’s 56.1 ¶¶ 52-56.)   

                                                 
4 Plaintiffs note that although five Plaintiffs who were employed as dim sum sellers were paid between $8.10 and 
$10.00 per hour and between $13.13 and $15.00 per hour of overtime, these Plaintiffs’ claims concern only the 

Case 1:10-cv-05288-PAC   Document 44    Filed 03/21/12   Page 9 of 11



10 
 

Section 203(m) of the FLSA permits an employer to take a tip credit of up to 50% of the 

minimum wage, provided that the credit “may not exceed the value of the tips actually received 

by the employee.”  Shahriar v. Smith & Wollensky Restaurant Group, Inc., 659 F.3d 234, 240 

(2d Cir. 2011) (quoting 29 U.S.C. § 203(m)).  The New York Labor Law allows for a similar tip 

credit.  See N.Y. Lab. Law § 652(4).  An employer may not take this tip credit, and pay an 

employee less than minimum wage, “unless such employee has been informed by the employer 

of the provisions of this subsection, and all tips received by such employee have been retained by 

the employee.”  29 U.S.C. § 203(m).  The New York Labor Law also requires an employer to  

notify the employee of the tip credit provision before paying that employee less than minimum 

wage.  12 NYCCRR ¶ 146-1.3.  “Employers bear the burden of showing that they have satisfied 

this requirement by, for example, providing employees with a copy of § 203(m) and informing 

them that their tips will be used as a credit against the minimum wage as permitted by law.”  

Chan v. Sung Yue Tung Corp., No. 03 Civ. 6048, 2007 WL 313483, at *18 (S.D.N.Y. Feb. 1, 

2007).   

Here, the record shows that Defendants did not notify Plaintiffs of the tip credit laws.  

Plaintiffs testified that they never received notice that Defendants intended to claim the tip credit 

and pay them less than minimum wage.  Ni testified in his deposition that he did not know 

whether Plaintiffs were ever informed of the statutory provisions; rather, he contended that Lam 

“assured me many times” that Jin Hua would comply with the minimum wage laws.  (Rowland 

Decl., Ex. B, at 245:20-246:7.)  Contrary to Defendants’ argument, these assurances do not show 

that Defendants “complied with their duty to make sure that plaintiffs had notice of the minimum 

wage and tip credit laws.”  Chan, 2007 WL 313483, at *19.  Since the Defendants calculated 

                                                                                                                                                             
period during which they received no pay checks.  In addition, they were not subject to the tip credit, as they did not 
receive tips.  (Pl’s 56.1 ¶¶ 57-59.) 
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