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INTEREST OF AMICI CURIAE 
 
 The Asian American Legal Defense and Education Fund (“AALDEF”), the 

Asian/Asian American Faculty and Staff Association of the University of Texas at 

Austin, and the Asian Desi Pacific Islander American Collective of the University 

of Texas at Austin submit this brief as amici curiae in support of the University of 

Texas at Austin (“UT”) in this case.  All parties have consented to the filing of this 

brief. 

 AALDEF, headquartered in New York City and founded in 1974, is a 

national organization that protects and promotes the civil rights of Asian 

Americans.  By combining litigation, advocacy, education, and organizing, 

AALDEF’s Educational Equity Program promotes the rights of Asian American 

and Pacific Islander students in K-12 and higher education.  AALDEF has an 

interest in this litigation because its work with community-based youth advocates 

across the country reveals that Asian American and Pacific Islander students 

benefit from individualized race-conscious admissions policies as well as from 

diverse educational settings. 

 AALDEF’s co-amici are organizations with the express purpose of 

supporting Asian American and Pacific Islander staff and students at UT.  The 

Asian/Asian American Faculty and Staff Association aims to unite Asian and 

Asian American faculty and staff at UT and promotes networking and support for 



 

2 
 

equal opportunity, growth, and mutual benefit among its constituents.  The Asian 

Desi Pacific Islander American Collective is a student organization dedicated to 

empowering Asian American and Pacific Islander students at UT.  These 

organizations believe that UT’s narrowly tailored, individualized admissions 

program strongly benefits the Asian American and Pacific Islander community and 

urge this Court to uphold it as constitutional. 

SUMMARY OF ARGUMENT 
 
 The admission of students with a “broad[] array of qualifications and 

characteristics” advances the compelling interest of colleges and universities in 

attaining a diverse student body and the educational benefits that follow.  Grutter 

v. Bollinger, 539 U.S. 306, 325 (2003) (quoting Regents of the Univ. of Cal. v. 

Bakke, 438 U.S. 265, 315 (1978) (opinion of Powell, J.)); accord Fisher v. Univ. of 

Texas at Austin, 133 S. Ct. 2411, 2418 (2013).  By considering the achievements of 

undergraduate applicants in the context of the attributes and obstacles that have 

influenced them, institutions like UT not only enrich academic discourse and 

classroom learning, but also open new pathways for success. 

 Racial and ethnic origin is but one factor among many considered in the 

larger achievement matrix that UT uses in its individualized review of applicants 

who are not entitled to automatic admission under Texas’s Top Ten Percent Law 

(“Top 10% Law”).  It provides an important texture to an applicant’s profile 
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without predominating over other defining qualities and factors.  Asian Americans 

and Pacific Islanders – a unique cross-section of identities and experiences that 

spans a range of comparative privilege and disadvantage – benefit from this 

individualized approach to admissions, as do Africans Americans, Latinos, and 

Whites. 

 Plaintiff and some of the amici who support her position erroneously assert 

that members of particular specified racial groups are the only beneficiaries of 

UT’s admissions policy.  From this faulty premise, they repeatedly and incorrectly 

contend that UT has expanded admissions opportunities for Hispanics or Latinos at 

the expense of Asian Americans. 

 In reality, a narrowly tailored, individualized admissions program like UT’s 

strongly benefits the Asian American and Pacific Islander community.  UT’s 

review process allows for the consideration of educational inequities faced by 

students from certain subgroups that are frequently hidden by the aggregation of 

data into a single “Asian” category.  Students belonging to these subgroups in 

Texas and elsewhere have faced pervasive social and economic disadvantages akin 

to that experienced by many African Americans and Latinos, educational 

attainment levels that are among the lowest of all ethnic and racial groups, and 

even racial intimidation and harassment.  Many of their parents (if not the students 

themselves) made a difficult transition to the United States as refugees, and others 
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come from communities that have been subjected to colonization on their own 

native land.  By considering the role that these students’ racial and ethnic origin 

has had on their experiences and achievements, UT’s admissions process 

encourages racial disaggregation and individualized treatment and thwarts the 

harmful “model minority” myth that masks tremendous diversity within the Asian 

American and Pacific Islander community.  Many Asian applicants in communities 

struggling with low educational attainment will suffer if admissions programs such 

as UT’s are dismantled. 

 Several key arguments presented by plaintiff and her amici rely on factual 

distortions and the improper treatment of Asian Americans as a monolithic group.  

First, they assert that UT has deemed Asian Americans to be “overrepresented” on 

its campus.  That claim is completely untrue.  Second, they assert that UT has 

limited admission of Asian American students in order to match the racial 

demographics of Texas.  Since UT adopted its race-conscious policy, however, the 

percentage of Asian American students enrolled at UT has exceeded the percentage 

of Asian Americans in Texas by more than a factor of five.  Third, plaintiff and her 

amici claim that UT has engaged in discrimination against Asian American 

applicants, but their claim mischaracterizes how UT’s program works and 

conflates affirmative action with negative action, whereby a university 

discriminates against a racial group in order to suppress their levels of enrollment.  
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The undersigned amici would vigorously oppose any form of negative action, 

formal or informal, affecting Asian Americans or any other group – but there is 

simply no evidence of it at UT.   

 For these reasons and those described below, this Court should uphold UT’s 

admissions policy as constitutional. 

ARGUMENT 
 
I. UT’S ADMISSION PROCESS DOES NOT DISCRIMINATE 

AGAINST OR DISADVANTAGE ASIAN AMERICAN APPLICANTS. 
 
 The record in this case establishes that in its effort to obtain the educational 

benefits that result from student diversity, UT uses race within the context of “a 

highly individualized, holistic review” that gives “serious consideration to all the 

ways an applicant might contribute to a diverse educational environment.”  See 

Grutter, 539 U.S. at 337.  As plaintiff herself has admitted, UT has not established 

a “goal, target, or other quantitative objective” for the admission of any particular 

group.  See S. Ct. JA 131a.  Instead, it allows applicants of all races, including 

Asian Americans and Pacific Islanders, to benefit from the consideration of their 

race in the distinctive context of their background and experience.  As discussed 

below, the arguments by plaintiff and her amici that Asian Americans are 
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somehow victimized by this policy of individualized review are entirely unfounded 

in law and fact.1 

A.  UT Does Not Treat Asian Americans as Overrepresented. 
 
 First, plaintiff claims that UT “has declared all ‘Asian’ students 

overrepresented.”  See Plaintiff-Appellant’s Supplemental Brief (“Fisher Br.”) at 

49 (emphasis in original).  There is no support for this claim in the record.  UT has 

described African American and Hispanic students as underrepresented based on 

their overall enrollment and classroom presence at the university, but it has never 

declared Asian Americans or any other group to be “overrepresented.”  As support 

for this claim, plaintiff cites her own Statement of Facts in Support of Motion for 

Partial Summary Judgment at 14 (W.D. Tex. Jan. 23, 2009) (Doc. 94-2 at 14), see 

Fisher Br. at 49, but neither that document nor any authority it cites establishes that 

UT has deemed any group to be overrepresented. 

 Similarly, plaintiff’s amici the Asian American Legal Foundation and the 

80-20 National Asian-American Education Foundation (“AALF/80-20”) argue that 

UT’s “aim” must be “racial balancing” because it has found Hispanics to be 

                                           
1 Plaintiff and her amici do not allege particular harm to Pacific Islanders resulting 
from UT’s individualized admissions process.  More generally, the undersigned 
amici challenge plaintiff’s standing as a White female to seek redress for harm 
purportedly suffered by Asian American applicants as a result of UT’s admission 
policy – in addition to the other serious deficiencies of standing in this case 
identified in the Supplemental Brief for Appellees at 6-19. 
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“underrepresented” and Asian Americans to be “overrepresented” on campus.  See 

Brief of Amici Curiae the Asian American Legal Foundation and the 80-20 

National Asian-American Education Foundation in Support of Appellant 

(“AALF/80-20 Br.”) at 24-25.  As support, AALF/80-20 cite the District Court 

opinion in this case.  See id. at 25 (citing Fisher v. Univ. of Texas at Austin, 645 F. 

Supp. 2d 587, 606 & n.10 (W.D. Tex. 2009)).  In that opinion, however, Judge 

Sparks observed only that “compared to their percentage of Texas’ population as a 

whole, Hispanics remain underrepresented” while Asian Americans “are largely 

over represented compared to their percentage of Texas’ population.”  See 645 F. 

Supp. 2d at 606 (emphasis in original).  This empirical observation about the 

differences between the UT student population and Texas demographics does not 

support plaintiff’s or her amici’s claims about UT’s admission policies.  To the 

contrary, as the District Court observed, the fact that the percentage of Asian 

American students at UT is five times larger than the percentage of Asian 

Americans in Texas is compelling evidence that no cap on their admissions has 

been imposed.  See id. at 607 n.11.  In other words, as discussed in Section I.B, 

infra, the data only negate plaintiff’s claim that UT has limited Asian American 

admissions to mirror Texas demography. 
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B. UT Has Not Limited Asian American Admissions to Match the 
Racial Demographics of Texas. 

 
Plaintiff’s amici AALF/80-20 further argue that UT has limited admission of 

Asian American students to “mirror the racial composition of the State of Texas.”  

AALF/80-20 Br. at 25; see also id. at 5 (“The only goal presently served by the 

University’s present use of race is that mirroring the demographics of Texas – i.e., 

forbidden racial balancing.”); id. at 15 (arguing that Asian Americans have been 

“harmed and demeaned by a racial balancing scheme”).  This claim is also 

baseless.  A simple comparison of the numbers of Asian Americans that UT 

admitted and enrolled and the percentage of Asian Americans in Texas shows that 

UT has made no effort to match the two.   

The Asian American population in Texas has rapidly expanded over the last 

30 years.  For example, from 2000 to 2010 the Asian American population 

expanded from 562,000 to 965,000, or from 2.8% to 3.8% of the total state 

population.  U.S. Census Bureau, Texas Profile of General Demographic 

Characteristics: 2010.  This 72% increase outpaced even the Hispanic or Latino 

population, which increased by 42% from 6.7 million to 9.5 million.  Id.2  

                                           
2 In 1980, 120,000 Asian Americans lived in Texas, making up only 0.8% of the 
overall state population.  See Campbell Gibson & Kay Jung, U.S. Census Bureau, 
Historical Census Statistics on Population Totals by Race, 1790 to 1990, and by 
Hispanic Origin, 1970 to 1990 for the United States, Regions, Divisions and 
States, tbl.58 (2002).  By 1990, that number had grown to 319,000, or 1.9% of the 
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According to information submitted by plaintiff in support of her summary 

judgment motion, the percentage of Asian American high school graduates in 

Texas increased from 3.3% in 1995 to 4.0% in 2007.  See Affidavit of Perry 

Weirich, Manager, Texas Education Agency (May 14, 2008) (Doc. 94-1 at 3-15). 

Nevertheless, Asian American enrollment at UT has increased at an even 

faster rate.  From 1986 to 2001, enrollment of Asian Americans at UT increased 

from 6% to 19%.  See UT Austin, 1995-1996 Statistical Handbook – Students at 

21; UT Austin, 2001-2002 Statistical Handbook – Students at 25.3  From 1999 to 

2010, enrollment of Asian Americans from Texas remained in the range of 17% to 

20%.  See S. Ct. SJA 157a; UT Austin, Implementation and Results of the Texas 

Automatic Admissions Law, Dec. 23, 2010 (“2010 Top 10% Report”) at 8.  The 

latter period encompasses six years of race-neutral admissions (following 

Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996)) and six years of race-conscious 

admissions (following Grutter). 

                                                                                                                                        

state population, id., and by 2000 it reached 562,000 or 2.8% of the overall state 
population, see U.S. Census Bureau, Texas Profile of General Demographic 
Characteristics: 2000. 
3 Admissions numbers reflect a similar trend.  From 1990 to 2009, the number of 
Asian American applicants whom UT admitted rose from 10% to 18% of all 
admitted students.  See UT Austin, Statistical Handbook – Students 23; UT Austin, 
2009-2010 Statistical Handbook – Students 24.  UT’s Statistical Handbooks 
consolidate data on Asian American admittees from within and outside Texas.  
UT’s Top 10% Reports distinguish between these groups. 
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A visual display of these data shows no correspondence between Asian 

American enrollment at UT and Texas demographics: 

Percentage Asian American Enrollees at UT 
Versus Graduates of Texas High Schools4 

 
 
Thus, if the “core purpose” of UT’s admissions policy has actually been “to 

make the racial composition of its student body mirror the racial composition of 

                                           
4 As discussed above, data on Asian American enrollment at UT are taken from 
UT’s Statistical Handbooks.  Data on Asian American high school graduates in 
Texas from 1995 to 2007 are taken from the Affidavit of Perry Weirich from the 
Texas Education Agency (TEA), submitted by plaintiff below (Doc. 94-1 at 3-15).  
In addition, high school graduation data published by the TEA divides students 
into four categories:  White, Black, Hispanic, and “Other.”  Because the published 
data on high school graduates identified as “Other” closely correspond to the data 
on Asian American graduates provided by Mr. Weirich for common years, it is 
reasonable to assume that these published data also reflect the overall number of 
Asian American graduates for other years (1991-1994, 2008-2009). 
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the State of Texas,” see AALF/80-20 Br. at 25, the university has done, as Judge 

Sparks observed, “a particularly bad job of it,” 645 F. Supp. 2d at 607 n.11. 

C. Narrowly Tailored Affirmative Action Programs Do Not 
Constitute Discrimination Against Asian American Applicants.  

 
 Building on their inaccurate assertions that UT deems Asian Americans to 

be “overrepresented” in its student body and treats them differently based on Texas 

demographics, plaintiff and her amici claim that UT engages in “discrimination 

against Asian-Americans.”  Fisher Br. at 17; see also id. at 43 (stating that “UT’s 

use of race in admissions discriminates against Asian Americans”); AALF/80-20 

Br. at 5 (stating that Asian Americans “are harmed and less likely to be admitted 

because of the University’s discrimination”).  Again, this incendiary claim is 

entirely unsupported by evidence in the record or empirical data.  Furthermore, it 

conflates two distinct concepts – affirmative action and negative action – 

producing a muddled and highly misleading picture of admissions at UT and other 

selective universities. 

 Under the Supreme Court’s holdings in Gratz v. Bollinger, 539 U.S. 244 

(2003), Grutter, and now Fisher, universities may pursue educational diversity (of 

which racial diversity is one element) by taking into account the race of applicants 

in a narrowly tailored manner to enroll students from diverse backgrounds.  An 

individualized affirmative action program is completely distinct from negative 

action, which involves discrimination by a university to suppress enrollment of a 
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particular racial group, such as Asian Americans.  See William C. Kidder, 

Situating Asian Pacific Americans in the Law School Affirmative Action Debate: 

Empirical Facts about Thernstrom’s Rhetorical Acts, 7 Asian L.J. 29, 33, 60 

(2000); Jerry Kang, Negative Action Against Asian Americans: The Internal 

Instability of Dworkin’s Defense of Affirmative Action, 31 Harv. C.R.-C.L. L. Rev. 

1, 3-4 (1996).  To allege racial discrimination by comparing admissions for Asian 

Americans exclusively with other minorities – as plaintiff and her amici do – is to 

fall victim to a causation fallacy assuming “a finite number of minorities that can 

be admitted [to a university and] that spots for certain minorities must come at the 

expense of other minorities.”  See Adrian Liu, Affirmative Action & Negative 

Action: How Jian Li’s Case Can Benefit Asian Americans, 13 Mich. J. Race & L. 

391, 421 (2008).  In other words, it assumes that college admissions is a “zero 

sum” game where minorities compete exclusively with one another for seats, and 

not with Whites as well.5 

 In reality, all applicants to UT and other selective institutions with a race-

conscious admissions policy complying with Gratz, Grutter, and Fisher compete 

in a single pool, regardless of race.  Even though racial quotas have been illegal 

                                           
5 It also ignores the reality that some universities (but not UT) give preference in 
admission to children of alumni, a policy that disproportionately benefits White 
applicants.  See Affirmative Action for the Rich: Legacy Preferences in College 
Admission 127 (Richard D. Kahlenberg ed. 2010). 
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since the Supreme Court’s ruling in Bakke, plaintiff and her amici treat collegiate 

admissions as if a quota for Whites keeps their numbers constant and caps the total 

number of minorities.  In fact, many of the spots theoretically made available by 

ending affirmative action would go to Whites, who comprise a much larger 

percentage of the population than Asians.  See, e.g., Ben Backes, Do Affirmative 

Action Bans Lower Minority College Enrollment and Attainment? Evidence from 

Statewide Bans, 47 J. Hum. Resources 435, 448-50 (2012).  This fact breaks the 

causal link that plaintiff’s amici repeatedly claim between race-conscious 

admissions and alleged discrimination against Asians.  Therefore, any suppression 

in the admission of Asian Americans must be caused by something other than race-

conscious affirmative action.  This is where negative action comes in. 

 Negative action creates a de facto cap on admissions for Asian American 

students.  It can be implemented by inflexible, numerical quotas or by an 

unquantified admissions calculation.  Kang, supra, at 3-4.  The analysis of whether 

a university is engaging in negative action against Asian American students must 

be divorced from any inquiry about the legality of a race-conscious admissions 

policy.  Negative action against Asian American (or other minority) applicants 

may be real, but it is a phenomenon unrelated to affirmative action.  The existence 

of a narrowly tailored, race-conscious admissions plan has no bearing on whether a 

university engages in negative action. 
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 Without question, there is a disturbing history of discriminatory admission 

policies, particularly at elite private universities, affecting Jews, African 

Americans, Asian Americans, women, and others.  See Jerome Karabel, The 

Chosen: The Hidden History of Admission and Exclusion at Harvard, Yale, and 

Princeton (2005).  Nor do amici deny the possibility that some institutions may 

apply exclusionary policies against minority applicants, including Asian 

Americans, today.  The undersigned amici would vigorously oppose any cap, 

quota, or other kind of negative action, formal or informal, affecting Asian 

Americans or any other group.  Nevertheless, there is no evidence that UT has 

suppressed Asian American admissions in any manner.  Indeed, all evidence is to 

the contrary.  Accordingly, this Court should uphold UT’s admissions policy as 

constitutional. 

II. UT’S POLICY OF INDIVIDUALIZED REVIEW IS BENEFICIAL TO 
ASIAN AMERICANS AND PACIFIC ISLANDERS. 

 
 Another overriding theme of the briefs submitted by plaintiff’s amici is that 

UT’s admissions process for non-Top 10% applicants is discriminatory because it 

uses race to benefit Hispanics or Latinos, but not Asian Americans.  See, e.g., 

AALF/80-20 Br. at 24 (“It is uncontested that the University gives Hispanic 

applicants a preference because of their race but does not afford a similar 

preference to applicants of Asian ancestry . . . .”); Brief of the Cato Institute as 

Amicus Curiae in Support of the Appellant Urging Reversal at 4-5 (asserting that 
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UT “accord[s] preference to Hispanic applicants while denying preference to 

Asians”); Brief of Amici Curiae Todd Gaziano, Gail Heriot, & Peter Kirsanow in 

Support of Appellant at 28 (stating that although a “slightly lower percentage of 

UT’s student body is Asian American as opposed to Hispanic, “UT does not grant 

them preferential treatment in admissions”).  As discussed below, these claims 

fundamentally misapprehend how the process works.  Under UT’s system of 

individualized review, no student automatically benefits just because he or she 

belongs to an underrepresented or disadvantaged group.  To the contrary, all 

students, including Asian Americans and Pacific Islanders, can benefit from UT’s 

individualized consideration of applicants’ race in the distinctive context of their 

background and experience.  See Supplemental Brief for Appellees (“UT Br.”) at 

41-42.  In fact, UT’s admissions policy benefits Asian Americans and Pacific 

Islanders by allowing for the consideration of economic and educational inequities 

faced by students from certain subgroups – differences that are often hidden by the 

aggregation of data into a single “Asian” category and the promulgation of the 

pervasive and harmful “model minority” myth. 

A. The Educational Benefits of Student Diversity Accrue to All 
Students. 

 
 At the outset, it is critical to recognize the benefits from the diversity 

produced by an individualized race-conscious admissions process accrue to all 

students, including Asian Americans and Pacific Islanders.  Studies have 
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demonstrated that interactions with a diverse student body, both in and out of the 

classroom, lead to positive learning and civic outcomes for Asian American 

students.  See NYU CARE, Asian Americans and the Benefits of Campus 

Diversity: What the Research Says 1 (2012); Patricia Gurin et al., Diversity and 

Higher Education: Theory and Impact on Educational Outcomes, 72 Harv. Educ. 

Rev. 330, 351-353, 354 tbl.3 (2002); Mark E. Engberg & Sylvia Hurtado, 

Developing Pluralistic Skills and Dispositions in College: Examining 

Racial/Ethnic Group Differences, 82 J. Higher Educ. 416, 434 (2011) (observing 

that while “the effects of intergroup learning on the pluralistic measure were 

significant for all other groups,” Asian American students “seem to demonstrate 

the strongest benefit”).  These benefits continue as students graduate and enter the 

“increasingly diverse workforce and society.”  See Grutter, 539 U.S. at 330 

(citation omitted).  Student diversity also has positive social effects on the campus 

as a whole.  See Parents Involved in Community Schools v. Seattle School Dist. No. 

1, 551 U.S. 701, 797-98 (2007) (Kennedy, J., concurring); Grutter, 539 U.S. at 

328-29; Bakke, 438 U.S. at 312-13.  Asian Americans and other groups come to 

see each other more favorably, which leads to improved intergroup relations and 

reduced racial stereotyping.  See Grutter, 539 U.S. at 328-29. 
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B. Asian Americans and Pacific Islanders Benefit from UT’s 
Individualized and Narrowly Tailored Admissions Process. 

 
 Furthermore, all students, including Asian Americans and Pacific Islanders, 

can directly benefit from UT’s individualized consideration of their race and ethnic 

background.  In fact, contrary to the unsupported assertions made by plaintiff’s 

amici, data show that since 2004 Asian American applicants have consistently 

fared better than Hispanic applicants in UT’s race-conscious admissions process 

for non-Top 10% applicants. 

1.  The “model minority” myth masks tremendous diversity 
within the Asian American and Pacific Islander community. 

 
 The treatment of any racial population as monolithic is problematic, and 

falls prey to racial stereotyping.  Asian Americans are a highly heterogeneous 

group that encompasses a broad range of socio-historical, cultural, religious, 

economic, and political diversity.  Because Asian Americans as well as Pacific 

Islanders, with whom Asians have historically been aggregated into a combined 

racial category, have such high levels of diversity, it is impossible to generalize a 

“typical” Asian American experience.  Robert T. Teranishi, Asians in the Ivory 

Tower: Dilemmas of Racial Inequality in American Higher Education 26 (2010).   

 In particular, the “model minority” myth, which correlates Asian American 

and Pacific Islander identity with academic and professional achievement and 

mobility, fails to capture the complex reality of their experience.  This “monolithic 
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image of success” inappropriately “lumps all Asian Americans together, implying 

that the needs of recent Southeast Asian refugees can be ignored because third- or 

fourth-generation Japanese or Chinese Americans have been relatively successful.”  

Natsu Taylor Saito, Model Minority, Yellow Peril: Functions of “Foreignness” in 

the Construction of Asian American Legal Identity, 4 Asian L.J. 71, 90 (1997).  

The stereotype also downplays what AALF rightly identifies as longstanding racial 

discrimination against Asian Americans, see AALF/80-20 Br. at 6-9, and 

contributes to the persistence of discrimination today, see Frank H. Wu, Yellow: 

Race in America Beyond Black and White 49-77 (2003); Note, Racial Violence 

Against Asian Americans, 106 Harv. L. Rev. 1926, 1930-39 (1993). 

 Differences in the migration paths taken by Asian American and Pacific 

Islander subgroups have led to substantial economic and educational disparities in 

the Asian American community today.  Some Asian immigrants voluntarily 

traveled to the United States for better opportunities, were prepared to leave their 

homelands, and had connections here to help get them on their feet.  Many were 

admitted to the United States under immigration policies giving employment 

preference to professionals “holding advanced degrees” or who have “exceptional 

ability.”  See, e.g., Immigration Act of 1990, Pub. L. 101-649, 104 Stat. 4978.  

Large percentages of immigrants from countries like Singapore, Korea, India, 

China, Japan, and Taiwan arrived as the result of employment preferences, and 
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“[t]he capital that these individuals possess is often correlated with educational and 

social mobility in the United States.”  Teranishi, supra, at 31.6 

 By contrast, the cultural capital of refugees who entered in the “surge of 

immigration from Southeast Asian countries . . . starting in 1975 under refugee and 

asylee status” has been profoundly different.  Id.  More than one million 

Vietnamese, Cambodian, Hmong, Mien, and Laotians arrived from 1975 to 1990 

after the end of the Vietnam War, and nearly all were refugees.  Most started their 

new lives in America with few material goods, their remaining family members 

scattered or lost, and often traumatized by war, their escape, and often years in 

refugee camps.  They were forced to navigate a country and social and educational 

systems unfamiliar to them and for which they were unprepared, hindered by a 

lack of English fluency and inherent economic and social disadvantages.7 

                                           
6 In 2010, the United States admitted 81,331 immigrants from Asia under the 
employment-based preference.  See Department of Homeland Security, Yearbook 
of Immigration Statistics: 2010 at 31.  Thirty six percent of the admittees were 
from India, 20% were from China, and 14% were from South Korea.  In contrast, 
only 253 individuals (0.3%) were admitted under the employment-based 
preference from Vietnam. 
7 Native Hawaiians, a subgroup of Pacific Islanders, and Pacific Islanders in U.S. 
territories such as Guam and Samoa are not immigrants at all, and like Native 
Americans have been subjected to colonization and marginalization on their own 
native land.  Their post-colonial histories and relative lack of agency have made 
these communities the most misrepresented of any group of Asian Americans and 
Pacific Islanders by the model minority myth.  See Teranishi, supra, at 34. 
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 Today, many Southeast Asian and Pacific Islander communities remain 

economically disadvantaged and struggle with long-term poverty, language and 

literacy issues as well as post-traumatic stress disorder.  See, e.g., Min Zhou & Carl 

Bankston, Straddling Two Social Worlds: The Experience of Vietnamese Refugee 

Children in the United States, Urban Diversity Series No. 111, 20-22 (2000).  In 

2010, while other ethnic groups had poverty rates at or below the national average 

for Asian Americans (12.5%), rates for Hmong (27.5%), Cambodians (21.9%), 

Laotians (16.0%) and Vietnamese (15.6%) were substantially higher.  U.S. Census 

Bureau, 2010 American Community Survey 1-Year Estimates (“ACS 1-Year 

Estimates”); see also Teranishi, supra, at 35.  Unemployment rates for Hmong 

(9.9%), Laotians (8.8%), and Cambodians (9.4%) also exceeded the average for all 

Asian Americans (5.6%).  Poverty (18.8%) and unemployment (9.8%) rates for 

Native Hawaiians and Pacific Islanders are similarly high.  ACS 1-Year Estimates. 

 These socioeconomic factors are accompanied by poorer educational 

outcomes.  Southeast Asians lag behind other Asian American subgroups in 

educational attainment.  In 2010, over 30% of Hmong, Cambodian, Vietnamese, 

and Laotian individuals over the age of 25 did not have a high school degree, 

compared with an average of 15% for all Asian Americans.  See id.  Predictably, 

the road to higher education only gets tougher for Southeast Asians, with 
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attainment rates for bachelor’s degrees at about 11% for groups other than 

Vietnamese, who are just above 18%.  Id.8   

 Consistent with national data, significant economic and educational 

disparities can be found among Asian American subgroups in Texas.  According to 

the 2010 Census, the three largest Asian American ethnic groups in Texas are, in 

descending order, Indian, Vietnamese, and Chinese.9  Students in Texas 

communities with a high concentration of Indian and Chinese students tend to be 

more affluent and achieve higher SAT scores.10  For example, Coppell, an upper-

                                           
8 While only 12.6% of Native Hawaiians and Pacific Islanders did not have a high 
school degree, the percentage who earned a bachelor’s degree fell to 11.4%, 
compared to 29.6% of all Asian Americans.  ACS 1-Year Estimates. 
9 Native Hawaiians and Pacific Islanders make up 0.1% of the population in Texas.  
See U.S. Census Bureau, Texas Profile of General Demographic Characteristics: 
2010. 
10 Even though the Texas Education Agency (“TEA”) does not report 
disaggregated data on Asian American subgroups, disparities can be assessed by 
comparing economic and educational data for census designated places with data 
on different Asian subgroup concentrations as surveyed by the U.S. Census 
Bureau.  This analysis shows that as the proportion of Indian and Chinese students 
in the population increases, both average SAT scores for Asian students and the 
percentage of Asian students who test as “college ready” tend to increase and the 
percentage of Asian students deemed “economically disadvantaged” tends to 
decrease.  These trends run inversely as the proportion of Vietnamese students 
increases:  average SAT scores and the percentage of Asian students who test as 
“college ready” tend to decrease and the percentage of Asian students considered 
“economically disadvantaged” tends to increase.  See U.S. Census Bureau, 2006-
2010 American Community Survey 5-Year Estimates (“ACS 5-Year Estimates”); 
Texas Education Agency, 2009-2010 Academic Excellence Indicator System 
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middle class suburb that has benefited economically from development near the 

Dallas/Fort Worth International Airport, has one of the most distinguished school 

districts in the state.  Fifty-seven percent of the Asian American population in the 

Coppell school district is Indian.11  Median income in Coppell is $101,510, and 

less than 10% of its students are deemed to be economically disadvantaged.  The 

average SAT score for Asian American students in Coppell is 1213, and 79% of 

Asian students test as college ready. 

 By contrast, students in communities with higher Vietnamese populations 

tend to be more economically disadvantaged, achieve lower SAT scores, and are 

less prepared for college.  For example, 54% of the Asian American population in 

the Arlington school district, another suburb of Dallas-Fort Worth, is 

Vietnamese.12  Median income in this city is $51,260, and 60% of its students are 

economically disadvantaged.  The average SAT score for Asian American students 

in Arlington is 1056, and only 57% of Asian students test as college ready. 

                                                                                                                                        

Reports; see also U.S. Census Bureau, 2008-2010 American Community Survey 3-
Year Estimates. 
11 Approximately 12% of the Asian American population in Coppell ISD is 
Chinese, and 4% is Vietnamese.  See ACS 5-Year Estimates. 
12 Approximately 10% of the Asian American population in Arlington ISD is 
Chinese, and 14% is Indian.  See ACS 5-Year Estimates  
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 As discussed, the economic and educational disparities experienced by 

Vietnamese and other Southeast Asian communities in Texas reflect in large part 

their migration experiences.  After leaving their homeland due to unrest or 

persecution and arriving with few economic resources, members of refugee 

communities have sometimes been met with hostility based on race or ethnic 

origin.  In Texas, some Vietnamese refugees found opportunities in commercial 

shrimping along the Gulf coast.  Working long hours, these refugees began buying 

their own boats, only to face intimidation and harassment by armed White 

supremacists.  See Vietnamese Fishermen’s Assoc. v. Knights of the Ku Klux Klan, 

518 F. Supp. 993, 1001-06 (S.D. Tex. 1981).  Students growing up in these 

communities have faced unique challenges and have immeasurable potential to 

contribute to the diversity of the learning environment at UT. 

2.  UT’s process of individualized review allows for 
consideration of each applicant’s performance and personal 
circumstances. 

 
 Narrowly tailored, individualized admissions programs like UT’s are well 

suited to take into account the heterogeneity of the Asian American and Pacific 

Islander community as they pursue the substantial educational benefits of student 

diversity.  See, e.g., Smith v. University of Washington Law School, 392 F.3d 367, 

378 (9th Cir. 2004) (upholding admissions program that recognized “different 

cultures, backgrounds, and languages” of “applicants whose families or who 
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themselves originated from the Philippines, Viet Nam, Cambodia, Taiwan and the 

People’s Republic of China”). 

 Under UT’s admissions policy for non-Top 10% applicants, race has no 

predetermined or numerical impact on an applicant’s Personal Achievement Score 

(“PAS”).  See, e.g., S. Ct. JA 172a-173a (Ishop Dep.).13  Instead, as one admissions 

official observed, consideration of an applicant’s race or racial background can be 

“as beneficial for some as their level of involvement with student council may be 

beneficial for some, as the strength of their letter of recommendation may be 

beneficial for some.”  S. Ct. JA 209a (Ishop Dep.).  Importantly, the consideration 

of race in admissions can positively impact applicants regardless of whether they 

belong to an underrepresented minority or some other group.  See S. Ct. JA 206a 

(Ishop Dep.); S. Ct. JA 284a-285a (Walker Dep.).  In this respect, UT’s plan is 

even more narrowly tailored than the plan in Grutter, in which the University of 

Michigan Law School considered race as a “plus factor” only with respect to 

applicants belonging to underrepresented minority groups.  See Grutter, 539 U.S. 

at 321.  In addition, no one at UT monitors the number of admittees in any 

                                           
13 In calculating the PAS, UT considers an applicant’s demonstrated leadership 
qualities; awards and honors; work experience; involvement in extracurricular 
activities and community service; and special circumstances such as the applicant’s 
socioeconomic status, family status and family responsibilities, and race.  See 
S. Ct. SJA 152a. 
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particular group to ensure the enrollment of a critical mass of underrepresented 

minority students.  Compare S. Ct. JA 398a, with Grutter, 539 U.S. at 318. 

 Because the consideration of race in UT’s individualized admissions process 

can benefit any applicant, Asian Americans and Pacific Islanders (including but 

not limited to members of disadvantaged subgroups) can benefit from it as well.  

See UT Br. at 41-42; Smith, 392 F.3d at 379 & n.11 (upholding admissions 

program that gave “plus factor” to Filipino applicants “in order to enroll a 

sufficiently large and diverse group of Asian Americans”); Tomiko Brown-Nagin, 

The Diversity Paradox: Judicial Review in an Age of Demographic and 

Educational Change, 65 Vand. L. Rev. En Banc 113, 120-21 (2012) (stating that 

UT admissions process can benefit “Asian students who defy the stereotype of the 

‘model minority’ and are burdened by poverty – the reality for discrete Asian sub-

groups in America”); William C. Kidder, Negative Action Versus Affirmative 

Action: Asian Pacific Americans are Still Caught in the Crossfire, 11 Mich. J. 

Race & L. 605. 623 (2006) (observing that “some underrepresented . . . groups 

(e.g., Filipinos, Southeast Asians, Pacific Islanders) can directly benefit from 

affirmative action in higher education”).  For UT applicants with lower SAT scores 

and GPAs, consideration of race in the distinctive context of their background and 

experience may give them a higher PAS.  For example, a student of Southeast 

Asian origin whose parents are refugees and who attends a majority-minority 
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public high school in Texas may receive a higher score than she would absent the 

consideration of race.  A higher PAS will not guarantee her admission to UT, but 

might improve her chances. 

 In short, UT’s process of individualized review advances its compelling 

interest in achieving the educational benefits of student diversity, increases the 

likelihood of admission for those who do not have the same social mobility and 

capital as others, and has the potential to benefit all Asian American and Pacific 

Islander applicants.  Claims that UT’s policy pits one minority group against 

another – by, for example, “accord[ing] preferences to Hispanic applicants while 

denying them to Asians,” see Cato Br. at 33-34 – have no basis in the record.   

 To the contrary, the data show that from 2004 to 2010 a higher percentage of 

Asian American students admitted by UT have been admitted through 

individualized (non-Top 10%) admissions than the corresponding percentage of 

Hispanic admittees.  See S. Ct. SJA 158a tbl.2a; 2010 Top 10% Report at 9 tbl.2a. 
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Percentage of Total UT Admits from Texas High 
Schools Admitted Through Non-Top 10% Admissions 

 
 
In 2008, the year for which plaintiff applied for admission, 16% of the total 

number of Asian Americans admitted to UT from Texas high schools were 

admitted through individualized review, as opposed to 13% of Hispanic students.  

S. Ct. SJA 158a tbl.2a.  These numbers confirm that rather than attempting to 

match the racial composition of its student body with Texas demographics, UT has 

admitted students outside the Top 10% plan based on an individualized review of 

each applicant’s performance and personal circumstances. 
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CONCLUSION 
 
 For the foregoing reasons, amici urge this Court to uphold UT’s admissions 

policy as constitutional. 
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